DATE | SSUED: August 1, 1996
CASE NO 94-1 NA-517
In the Matter of:

JERRY' S,
Enpl oyer

on behal f of

CARLOS ALBERTO CASTI LLO SANDOVAL,
Alien

Appearance: Sanuel G Kooritzky, Esqg., Arlington, VA
For the Enployer and the Alien

Before: Huddl eston, Vittone, and Wod, Adm nistrative Law Judges
PAMELA LAKES WOCD
Adm ni strative Law Judge

DECI SI ON AND ORDER

This case arose froman application for |abor certification
on behalf of the Alien, Carlos Al berto Castillo Sandoval
("Alien"), filed by Enployer, Jerry's ("Enployer"), pursuant to
Section 212(a)(5)(A) of the Immgration and Nationality Act, as
anended, 8 U . S.C. 8§ 1182(a)(5)(A)(the "Act") and the regul ations
pronmul gated thereunder, 20 CF. R Part 656. The Certifying
Oficer ("CO') of the U S. Departnent of Labor, Phil adel phia, PA,
deni ed the application and the Enpl oyer requested review pursuant
to 20 C F.R § 656.26

Under section 212(a))(5) of the Act, an alien seeking to
enter the United States for the purpose of performng skilled or
unskilled |l abor may receive a visa if the Secretary of Labor
("Secretary") has determ ned and certified to the Secretary of
State and to the Attorney Ceneral that (1) there are not
sufficient workers who are able, willing, qualified, and
avai lable at the tinme of the application and at the place where
the alien is to performsuch |abor; and (2) the enploynment of the
alien wll not adversely affect the wages and working conditions
of the U S. workers simlarly enpl oyed.

Enpl oyers desiring to enploy aliens on a permanent basis
must denonstrate that the requirenents of 20 CF. R Part 656 have
been net. These requirenments include the responsibility of the
enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing wage conditions through the public enploynent service
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and by other reasonable neans in order to make a good faith test
of U S. worker availability.

The foll ow ng decision is based on the record upon which the
CO deni ed the application for certification and the enployer's
request for review, as contained in the appeal file ("AF"), as
well as any witten argunents. 20 C F.R 8 656.27(c).

STATEMENT OF THE CASE

On May 27, 1993, as anended, the Enployer filed an
application for labor certification to enable the Alien, a
national of N caragua, to fill the position of "Shift Supervisor”
(AF 72). The job duties for the position in question were
descri bed by the Enployer, as follows: "SUPERVI SOR [sic] A CREW
OF RESTAURANT EMPLOYEES DURI NG EVENI NG SHI FT TO ASSURE PROPER
FOOD PREPARATI ON, CLEANLI NESS OF FACI LI TY, PROPER TREATMENT OF
CUSTOMER, AND EFFI Cl ENT ASSI GNVENT OF EMPLOYEES." (AF 72). The
stated job requirenents for the position, as set forth on the
anended application, were 2 years of experience in the related
occupation of "SUPERVI SION', as well as the special requirenents
of willingness to work Saturday and Sunday and experience in
commercial food preparation. (AF 72).

In a Notice of Findings ("NOF') dated March 3, 1994, the CO
proposed to deny certification for the follow ng reasons: (1)
t he wage of fer of $9.00 per hour was bel ow the prevailing wage of
$9. 68 per hour, in violation of 20 C.F. R 88 656.20(c)(2),
656.20(g)! and 656.21(g)(4) ["adverse effect"]; and (2) the
requi renent of two years of experience for a Manager, Fast Food
Services, exceeds the 6 nonths to 1 year normal experience
requirenents for the position set forth in the D ctionary of
Cccupational Titles ("DOT"), in violation of 20 C F. R
8§ 656.21(b)(2) ["unduly restrictive job requirenments”"]. The
Enpl oyer was given the opportunity to submt rebuttal or to
readvertise with the higher wage and without the restrictive
requi renents. (AF 45-48).

The Enpl oyer's rebuttal to the Notice of Findings consisted
of a letter, dated March 31, 1994, fromits attorney (AF 35-36),
and copies of sections of the D ctionary of Cccupational Titles
relating to various types of supervisory positions relating to
food service and restaurants (AF 41-44). A copy of a Jerry's
Subs/ Pizza Colesville Center nmenu already was included in the
file, which included a |listing of hot and cold subnari ne
sandw ches, various types of pizza, cheesesteaks, side orders
(potato fries, pizza slices, salads, chips), and beverages.

1 It is unclear why this subsection was cited.
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(AF 66-67). The Enployer's attorney agreed with the CO that the
wrong code, for Food Service Supervisor (Occupational Code

319. 137-010) had been used by the state agency but di sagreed that
the position was accurately classified as Manager, Fast Food
Services (Cccupational Code 185.137-010), nmintaining that due to
the variety of foods offered the appropriate classification was
as Restaurant Manager under COccupational Code 187.167-106
(denoted as Manager, Food Service under the DOT). He noted that
if the new classification were correct it mght resol ve both

i ssues raised by the CO and he did not otherw se seek to either
justify the prevailing wage and establish busi ness necessity for
t he experience requirenment or offer to readvertise. (AF 35).

The CO found the rebuttal unpersuasive and issued a Fina
Det erm nati on on May 10, 1994, denying certification on the above
grounds (AF 32-34). Subsequently, the Enployer filed a request
for review of the Final Determ nation on June 13, 1994 along with
additional information, including a "Late N ght" nenu.
(AF 1-31).

DI SCUSSI ON

As a prelimnary matter, we will not consider the materi al
subm tted by the Enployer in connection with the request for
review Qur reviewis to be based on the record upon which the
deni al of |abor certification was nmade, the request for review,
and any statenent of position or legal briefs. 20 C.F.R
8§ 656.27(c). See also 20 C.F.R 8§ 656.26(b)(4). Here, the
Enpl oyer has failed to assert a basis for not having submtted
t he subject docunentation as part of its rebuttal and it should
not be considered now. See Sharp Screen Supply, [nc., 94-1NA-214
(May 25, 1995); ST Systens, Inc., 92-1NA-279 (Sept. 2, 1993);
Schroeder Brothers Co., 91-1NA-324 (Aug. 26, 1992); Kem Medi cal
Products Corp., 91-1NA-196 (June 30, 1992).

In the instant case, as stated in the Notice of Findings,
the CO found the two-year experience requirenent to be unduly
restrictive, because it exceeds the normal D.O T. requirenents
for the position of Manager, Fast Food. Accordingly, the CO
directed the Enployer to either establish the business necessity
for the requirenent or reduce/delete the requirenent and
readvertise (AF 45-48). Instead, the Enployer chose to present
argunment which it apparently thought m ght convince the CO that
the position offered is not that of a "Mnager, Fast Food" under
Cccupational Code 185.137-010, but rather "Manager, Food Service"
(the title used for a restaurant manager), as provided in
Cccupational Code 187.167-106. Wile the Specific Vocational
Preparation (SVP) for the fornmer is "5", which translates to 6
months up to and including 1 year, the latter position lists an
SVP of "7", or over 2 years up to and including 4 years of
experience and/or vocational training. Accordingly, if the
Enpl oyer had subm tted convincing rebuttal evidence which would
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have established that the position in question was actually that
of a "Manager, Food Service," the two-year experience requirenent
woul d have been consistent with the SVP. |In the Final

Det erm nation, however, the COreiterated his prior finding, and,
again, stated that the position in question is nuch nore
consistent wth that of a Manager, Fast Food rather than a
Manager, Food Servi ces.

Having carefully reviewed the rel evant descriptions, as set
forth in the DDOT., we agree with the CO s conclusion that due
to the limted menu and the nature of the food offered, Jerry's
is nore accurately characterized as a Fast Food establishnment and
the correct occupational code is that of Manager, Fast Food. The
food offered by the Enployer is confined to hot and cold
sandw ches, pizza, and acconpani nents, all of which involve
l[imted preparation tinme. |In this regard, the case is simlar to
Hardee's, 94-1NA-218 (June 27, 1995), in which we found a simlar
menu to constitute fast food, because the foods listed involved
m ni mal preparation time, and we found the position concerned
there to be appropriately classified as "Cook, Fast Food." For
simlar reasons, we find the position concerned here to be nore
appropriately classified as "Manager, Fast Food."

Accordingly, we find that certification was properly denied
by the Certifying Oficer, and it is unnecessary to address the
remai ni ng i ssues.

ORDER

The Certifying O ficer's denial of |labor certification is

her eby AFFI RVED

For the Panel:

PAMVELA L. WOCOD
Adm ni strative Law Judge



NOTI CE OF OPPORTUNITY TO PETITION FOR REVIEW This Decision and
Order will becone the final decision of the Secretary unless
within twenty days fromthe date of service a party petitions for
review by the full Board. Such reviewis not favored and
ordinarily wll not be granted except (1) when full Board
consideration is necessary to secure or maintain uniformty of
its decisions, or (2) when the proceeding involves a question of
exceptional inportance. Petitions nust be filed wth:

Chi ef Docket Cerk

O fice of Adm nistrative Law Judges

Board of Alien Labor Certification Appeals
800 K Street, N W

Suite 400

Washi ngton, D.C. 20001-8002

Copi es of the petition nust also be served on other parties and
shoul d be acconpanied by a witten statenent setting forth the
date and manner of service. The petition shall specify the basis
for requesting full Board review with supporting authority, if
any, and shall not exceed five doubl e-spaced pages. Responses,

if any, shall be filed within ten (10) days of service of the
petition, and shall not exceed five doubl e-spaced pages. Upon
the granting of a petition the Board may order briefs.



SERVI CE SHEET

Case Nane: Jerry's (Carlos Al berto Castillo Sandoval, alien)

Case No. : 94- 1 NA- 517

Title : Deci si on and O der

| hereby certify that on the date issued the above-naned docunent
was mailed to the |ast known address of each of the foll ow ng

parties and their representatives:

Charles D. Raynond
Associate Solicitor for
Enmpl oynent & Trai ni ng

U S. Departnent of Labor
Suite N-2101

200 Constitution Ave., NW
Washi ngton, D.C. 20210

FIl ora Ri chardson

Chief, D vision of Labor
Certification
Room N- 4456, FPB

200 Constitution Ave., NW

Washi ngton, D.C. 20210

Ri chard Panati
Certifying Oficer
U S. Departnent of Labor

Enpl oynent and Trai ni ng Adm n.

P. O, Box 8796
Phi | adel phia, PA 19101

Jerry's
13476 New Hanpshire Avenue
Silver Spring, MD 20904

Sanmuel G Kooritzky, Esq.
Suite 120

4040 Fairfax Drive
Arlington, VA 22203

Carl os Castill o Sandoval
c/ o Kooritzky & Associ ates
7676 New Hanpshire Ave
Suite 109

Langl ey Park, MD 20783

G oria Foster
Legal Techni ci an



BALCA VOTE SHEET

Case Nane: Jerry's (Carlos Al berto Castillo Sandoval, alien)
Case No. : 94-1 NA-517

PLEASE | NI TI AL THE APPROPRI ATE BOX.

CONCUR : DISSENT :  COWMENT

Vittone

Huddl est on

Thank you,

Judge Wod

Dat e:



